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Law Society calls on members to respond 
to best value tendering consultation

Criminal legal aid is under threat like never before

The Law Society urges all practitioners, whether or not they do criminal defence work, to speak out to ensure the effectiveness and integrity of our criminal justice system can be maintained and that access to quality legal representation is preserved. Without it, the right to a fair trial, and the rule of law itself, are at risk of serious damage.

The Legal Services Commission is consulting on proposals for a system of so-called ‘best value tendering’. A summary of the proposals is set out below.

The Society has many serious concerns about the effect these proposals will have on clients and on the efficiency of the criminal justice system, as well as their impact on the profession. 
Whilst it is normal for many businesses, even legal practices, to tender for work based on price, this tender exercise is unlike any other. A monopsonist buyer (a sole or single purchaser, in this case the Legal Services Commission ‘LSC’) is offering to sell to Solicitors’ firms contracts for an unknown share of an uncertain market.
The contracts will go to the firms that offer the lowest price after meeting what we regard as a low threshold quality standard. 
The work being tendered is the key to all criminal work a firm does– representation at Police Stations. Those criminal practitioners that lose out in the auction will have two choices – urgently retrain to practice another type of law or close. We fear the number of closures could be high. Staff will be made redundant and, in some cases it could result in the bankruptcy of the partners. That will place a cost burden on the entire profession. 
The high cost of losing out in the auction means that firms may be under extreme pressure to bid unsustainable prices to stay in the market, even if the effect is that they become insolvent before the end of the contract, or are unable to maintain even the low quality threshold that has been set. It is difficult to see where there will be firms left to replace those firms – what will they have been doing if they had not won a contract themselves?

The disruption to clients and to ongoing trials could be damaging to all parts of the criminal justice system and to the taxpayer. This is why this is an issue of importance to the whole profession. 
More detail on our major concerns is set out below. 
The LSC promised last year to hold a proper pilot of their best value tendering proposals, which would be fully evaluated after the start of the first contracts before any decision was made on rolling out the scheme. Instead, they are now proposing to complete the evaluation before the first pilot contract starts, and roll out the scheme across the entire country within a year thereafter. The Society deplored this timetable as reckless when the LSC published its proposals, and nothing we have seen since has led us to revise that view. 
The Law Society believes that these proposals are damaging and is setting out fully in our Response to the LSC consultation the reasons why we believe this scheme should not be introduced. We are also arguing that if these proposals are introduced (whether as they stand or in modified form), there must be a proper pilot. We urge all practitioners to respond to the consultation to make clear to the Government the problems with what they are proposing. 

Respond to the LSC consultation at https://consult.legalservices.gov.uk/inovem/consult.ti/BVT2010/respond
In acting on the profession’s behalf, the Society and all representative bodies and informal groups of practitioners must take full account of the implications of competition law. To help you understand the constraints within which the Society has to work, and to help you ensure that you do not inadvertently fall foul of the law, we have published on our website a summary of some of the key legal principles involved and their implications. 
http://www.lawsociety.org.uk/new/documents/competitionlawnote280509.pdf
I ask every Solicitor to support their colleagues practising Criminal Law by responding and to offer their support for the principle of Access to Justice.

Paul Marsh

President of the Law Society of England & Wales

Main features of CDS best value tendering proposals

“We will take some convincing that they can address our deeply-held concerns about the damage price tendering may do to the interests of clients, the efficiency of the Court process, and to the public interest in having a vibrant and effective defence profession.”
1. BVT implementation will commence in the ‘pilot’ areas of Greater Manchester and Avon and Somerset, with the tendering process starting in October 2009 for contracts commencing in July 2010. A phased national roll - out will start in June 2010 to be completed by July 2011. Evaluation of the pilot will deal only with the tendering process and not the consequences of the operation of BVT on the CDS market.

2. BVT is an auction of Duty Solicitor work packaged into ‘blocks’, in which the lowest price wins and becomes the price for all duty and own client work.

3. BVT contracts will be awarded for police station duty work and successful bidders will be granted a license to undertake own client work exclusively at those police stations where they have been awarded duty contracts.

4. Firms will not be able to do any publicly funded own client work on schemes where they do not have a contract.

5. Every duty scheme is a separate contract bid zone, although auctions will be grouped together in CJS areas.

6. The LSC is consulting on two alternative approaches to magistrates court work. Under Option 1, only BVT contract holders will be able to undertake legally aided magistrates’ court representation in that area. Under Option 2, those with non-BVT CDS contracts will be able to do legally aided magistrates’ court work.

7. Although not directly subject to BVT, magistrates’ court fees will be nationally set at current non-London urban rates even in London.

8. Providers bid for blocks of police station work. Block sizes are calculated so that each block within a CJS area will generate a roughly equivalent value of work to other blocks available within the CDS area.

9. Minimum bids will either be for a single block or two or more blocks generating an amount of work that can be undertaken by one fee earner.

10. Maximum bids will generally be one eighth of the volume of blocks available in that scheme; i.e. where possible there will be at least eight providers per scheme. This means that if a firm currently holds more than one eighth of the duty slots on a scheme, the number of slots they will be allowed to have on that scheme is likely to be reduced.

11. Bids will be conducted by way of an e-tendering system. Option 1 will require sealed bids to be submitted online. Bids will be ranked according to price, starting at the lowest and blocks will be awarded up to the point where they are all filled. Option 2 would be an open online auction. The process is complex, but at the most generalised level; if the bidding is oversubscribed for any scheme within the CJS area on the first round, i.e. more blocks bid than are available, there will be further bid rounds for all schemes with lower prices for the oversubscribed schemes until the number of bids matches the number of blocks available across all schemes.

12. Peer review level 3 will be a tender requirement in the pilot areas, but once the national roll-out commences, this will no longer be a tender requirement although obtaining level 3 if peer reviewed will still be a necessary requirement of the contract.

13. The Government has declined to guarantee that there will be no further cuts to other criminal legal aid fees during the life of the contract.
Law Society response: summary of key issues

“The LSC is now talking about roll-out everywhere within a year, so this is a huge issue. The proposal will see fees for magistrates court work set at the non-London urban rate. This will involve a massive cut for London firms; and the removal of travel and waiting payments in rural areas will impact on the viability of services outside the large towns.”
The Society believes that the proposal to apply the principles of BVT to the criminal defence services market raises a number of fundamental and insurmountable problems. This is an area which is unique, and while the provision of services such as healthcare or refuse collection may have previously been subject to a form of BVT, this cannot be compared to the current environment in which criminal defence practitioners work. 
Many of the proposals in the paper – for example the restriction on own client work and maximum bid sizes - appear to be an attempt to apply a ‘one size fits all’ approach to what is a sophisticated and complex market, that has developed over the last 60 years in the way that it has in response to a number of different factors, including the needs of clients in particular areas. To interfere with this runs the risk of upsetting that balance and creating a host of unforeseen consequences. It is difficult to understand the logic in trying to impose an artificial system on a market that in fact works well at the moment, and which exists in the form it does for a number of practical and historical reasons.

Key concerns

The following concerns are set out in more detail in the main body of our response:

• It is vital that any pilot scheme is properly evaluated. The Legal Services Commission has reneged on its commitment to undertake a full assessment of the impact of any pilot, prior to any decision being taken on national implementation.

• The impact on firms offering mixed legal aid services is unlikely to be immediately visible. A full period of evaluation is needed to ensure that this pilot does not have the effect of restricting social welfare law advice, through the closure of mixed practices due to unsuccessful bids.

• The Government has acknowledged that this part of the legal aid budget is under control; there is no necessity for these changes to be rushed through in such an imprudent manner.

• The market for criminal defence services is unpredictable, and susceptible to significant changes within short timeframes. Many of the factors impacting on the cost of undertaking the work are external and beyond the control of practitioners, making it impossible to predict with any certainty the true cost of the work for the purpose of any competitive bid process.

• The market is extremely fragile. Many firms currently operate at marginal profitability, and any reduction or loss of fee income could see many firms forced to shed staff or close down.

• The ‘true cost’ of undertaking criminal defence work was examined in the benchmarking exercise undertaken of the Public Defender Service (PDS). The Government thus knows that they are currently obtaining extremely good value for money from private practice.
• There have been a huge number of recent changes in the criminal legal aid system, such as the introduction of fixed fees; means testing; the Litigators Graduated Fee Scheme – all of which were aimed at reducing costs, and none of which have yet been properly evaluated. The impact of all of these changes on both the legal aid budget and on firms must be fully understood before any further changes are introduced.
• Making savings by cutting fees yet expecting the same amount of work is not a responsible way to reduce costs. There are a number of other ways in which efficiencies and savings could be made, which we explore in our response.

• The Society has concerns about the quality safeguards proposed in the paper. The only entry measure proposed is threshold competence, and since firms that win contracts will be those that have bid the lowest, the level of quality they will be able to provide at that price is unlikely to be very high.

• The proposal to restrict own - client work to those who win contracts is hugely problematic, given that clients are arrested in different locations, and not only where the solicitor happens to have a contract. This is likely to result in considerable duplication of work and additional expense for the legal aid fund.

• Most criminal legal aid practitioners have no experience of competitive tendering, and there is insufficient time for firms affected to fully understand what they need to do to participate effectively in the process as set out in the consultation paper.

• There must be some protections offered for firms in the ‘pilot’ areas, given the potentially destructive impact this process could have on their businesses.

• Firms that do not win bids and have no option but to close down will leave a reduced number of suppliers, thereby removing any competition for any future bid rounds, should there be any. As mentioned above, this is also likely to have a knock-on effect on the provision of civil legal aid services.

• The proposal for maximum bid sizes is likely to have the effect of reducing considerably the size of contracts currently held by some firms. This artificial manipulation of the market could have adverse consequences on future supply, as many firms will have to downsize or close if they do not have access to their existing volume. 

• The ‘one size fits all’ approach to niche providers is short-sighted, and risks losing the wealth of expertise and specialist knowledge that currently exist in the legal aid market.
“This is a massively increased speed of roll-out compared with what we understood, and I would go so far as to describe it as reckless. It also means it will be impossible to conduct a proper equalities impact assessment.”
Respond to the LSC consultation at https://consult.legalservices.gov.uk/inovem/consult.ti/BVT2010/respond
Find out more at: www.lawsociety.org.uk/defendinglegalaid
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