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This is a response by The Hampshire Incorporated Law Society (HILS) to the call for evidence in relation to the effect of referral arrangements in the legal services market by the Consumer Panel of the Legal Services Board.  HILS represents approximately 800 solicitors who work in the County of Hampshire. The membership comprises a broad spectrum of the profession from sole practitioners to large top 100 firms and includes solicitors working in local government and industry.  The vast majority of our members are in firms that deal on a day-to-day basis with conveyancing and /or personal injury work and therefore have first hand experience as to how referral arrangements are working in practice.   Our members have been written to with a copy of the Consumer Panel's call for evidence and a request for their first hand experience on the current arrangements and how they are working in practice.  

There is clearly a groundswell of opposition to the payment of referral fees from both within and outside the legal profession.  At least 95% of responses from our members indicated they are opposed to professional rules allowing the introduction of work in return for the payment of a fee.  The previous Lord Chancellor (Lord Faulkner) whilst in office spoke of his opposition to referral fees. The Shadow Lord Chancellor (Dominic Grieve MP) has recently spoken of his opposition to them and has described them as "mildly corrupting". The recent report on litigation costs by Lord Justice Jackson has called for them to be banned from personal injury cases.  The recent study into the home buying and selling market by the Office of Fair Trading has raised concerns that the payment of referral fees may cause conflicts of interests and recommended that the Government should consider whether the payment of these fees should be banned.

This response aims to show that the current referral arrangements are unsatisfactory and in particular the payment of referral fees for the introduction of work should be banned by all providers of legal services including Alternative Business Structures for the following reasons:

1. They limit the consumers’ choice of lawyer and prevent effective and open competition between lawyers.

2. They have a detrimental effect upon access to justice.

3. They have a detrimental effect upon the quality of legal advice and standard of work carried out for the consumer.

4. They have an adverse effect upon the independence of lawyers and the advice given.

5. They increase cost to the consumer.

6. They are contrary to the regulatory objectives contained in Section 1 of the Legal Services Act 2007

We shall expand on each of these points.

1. They limit the consumers choice of lawyer and prevent effective and open   

    competition between lawyers. 

In relation to the conveyancing market, the consumers’ first point of contact when marketing a property is almost invariably an estate agent. Our members have received many complaints from clients who have been diverted to a conveyancer recommended by the estate agent even when a preference for their usual firm has been expressed.  For reasons stated below, it is difficult for those clients to resist the overtures of an estate agent who suggests, or in some cases, insists that a transaction will stand more chance of success if their chosen conveyancer is instructed.  First time buyers in particular who are not aware of the conveyancing process and are particularly vulnerable and are likely to accept without question an estate agent telling them that they must use a particular firm of lawyers.

The client, on first contact with the estate agent, can be given a “hard sell” of a number of services, including legal services, notwithstanding any expressed existing relationship and preference they may have for their local lawyer. Our members have had cases where clients have been deliberately diverted away from them on the pretext that the referred conveyancer is described as “cheaper” or “quicker”, or that it will facilitate their offer proceeding successfully, notwithstanding that there may be no grounds for these comments.

Many clients are naïve in the area of property buying and selling. By its very nature, a property transaction is not a frequent event, and consumers are not knowledgeable about procedures, costs, differences in the type and quality of legal services available to them and the like. The conveyancing process is one in which they have little or no experience and they are vulnerable to suggestion/exploitation as a result of the imbalance between the client and the estate agent. They feel and are ill equipped or powerless to resist a selling pitch by the agent. Many fear that if they do not go along with the estate agents recommendation that they will lose the property they are after or receive a lesser service.  The recent study by the OFT concluded that this was particularly so for first time buyers. To quote from the study:

           “6.22   Furthermore, consumers may find it difficult to assess the quality of the

ancillary services they are purchasing. This makes them vulnerable to

purchasing services through their estate agent that represent poor value

for money, particularly if the estate agent is referring consumers in part

on the basis of the referral fees or commissions that they will receive,

rather than solely on the basis of the quality or appropriateness of the

service that will be provided to the consumer.

6.23 Worse, the prospect of earning referral fees might lead the estate agents

to put undue pressure on the consumer to buy the services

recommended. They may, for example, overstate how much better the

chances of the transaction proceeding smoothly are if they work with

professionals they know. We consider the prevalence of pressure selling

later on in this section.

6.24   Another potential concern is where third party providers such as

solicitors and conveyancers rely on an estate agency as a significant

source of business. In such a situation, the provider may be reluctant to

provide advice that might jeopardise future referrals.”
It is easy for a potential client to be diverted to a chosen conveyancer, not because it is in their best interests, or because of the quality of service they will receive, but because the estate agent is receiving a fee for the introduction of that client.  It is clear from the responses from our members and from evidence gathered by the Solicitors Regulation Authority that many estate agents do not disclose that they are receiving a fee for the introduction or the referral arrangements.  Very often the first the client knows about this is when the lawyer has been instructed and mention is made in passing within the lawyers’ client care letter. By this time it is too late for the client to change lawyer as the transaction is underway and any change would cause delay. Very often the first the client is aware of the referral fee is when it is set out in the completion statement. 

If the referral arrangement is not transparent and revealed to the consumer at the outset it is very difficult, if not impossible,  for the consumer to make an informed choice. 

Many of our members have commented that since the introduction of referral fees 5 or so years ago their introductions from local estate agents have completely dried up. Many, if not the majority of estate agents in Hampshire now only recommend a client to a lawyer in return for a fee. Many estate agents openly confess that they wish that was not the position but the referral fee is a source of income upon which they have targets and incentives. Many estate agents are instructed by head office that they must use a particular firm of lawyers, irrespective of whether it is or is not in the best interest of clients.

It is our experience from first hand accounts from our members, estate agents and clients that the payment of referral fees does limit the consumers choice of lawyer and gives an unfair advantage to those that pay such fees.   Our research shows, particularly in the conveyancing and personal injury sectors, that on the whole it is the larger firms who feel it necessary to pay referral fees in order to attract business to pay for their investment into staff and technology.  The long term result of this is likely to be that smaller firms will lose work and go out of business.  Clearly this will have an adverse affect upon a client's freedom of choice of solicitor as there will be fewer firms available to choose from.

The referral fees are a substantial inhibition in the choice of legal adviser in the conveyancing marketplace in view of the dominant position of estate agents most of whom insist on receiving payment of a fee before they will recommend a particular firm. The position is one-sided and no amount of professional rule change will alter that.

2.  They have a detrimental effect upon access to justice.

It is clear that those firms that chose not to pay referral fees are receiving less work than those that pay. This is especially so within the conveyancing and personal injury market. As has been stated above, most estate agents now only refer work to those that will pay a fee. Most personal injury work is now introduced to solicitors by claims management companies in return for a fee. Many high street and country firms of solicitors, particularly sole practitioners and ethnic minority firms rely heavily upon conveyancing, private client work and personal injury cases. If this work is concentrated in large "factory firms", often situated in large commercial areas, the traditional local solicitor upon whom many clients rely will go out of business or be compelled to merge with larger firms. It would be a very retrograde step if small local firms were no more. Many vulnerable and minority ethnic clients would find it very difficult to find and be able to access a lawyer. 

In addition, a large number of traditional solicitors firms carry out a mixture of private client and Legal Aid work. It is well established that Legal Aid rates are significantly lower (on average about one third) than rates that a private client would pay. The effect of allowing referral fees is that the firms that pay them in effect “cherry pick” the more profitable private client work leaving the poorly paid legal aid work alone. Many Legal Aid firms need an adequate supply of private client work as well in order to survive. The consequence of this is that since the introduction of referral fees there are fewer firms able to continue to carry out Legal Aid work. This trend is likely to continue. This would have a very serious impact upon access to justice. 

Of significance is that the new Civil Legal Aid contract specification is quite clear as to the definition of “office” in that this requires a local presence. The Community Legal Service clearly sees the importance of face-to-face advice in Legal Aid work. In most areas of legal work, particularly in the litigation field, it is usually in the best interests of consumers that they are able to instruct a lawyer local to them who they can meet. Communication by telephone or email is no substitute for face-to-face contact. 

3. They have a detrimental effect upon the quality of legal advice and standard of work      

    carried out for the consumer.

A big drawback for the consumer with the payment of referral fees is that the referrer is recommending the lawyer not because of the lawyer's quality of work or legal knowledge or expertise but because of the payment of a fee. Just because a lawyer pays a fee does not mean that the lawyer is any good at the job. The referral is prompted by pure commercial considerations.  Our members advise of clients who speak of their disappointment with the quality of the service provided by the recommended conveyancer, citing lack of communication or availability of a suitably qualified contact in some of the conveyancing firms to whom they have been diverted.

Clients often complain of having had difficulty in contacting someone with any legal knowledge or indeed any knowledge of their transaction(s) or, indeed, difficulty in communication on the telephone at all. Personal attendances on the recommended lawyer are either impossible because of geographic location, or neither expected nor encouraged.

A number of members of staff of estate agents who make such recommendations have openly admitted to our members that they make referrals because they are compelled to do so as part of their employment terms. They admit that the referral is not in their client’s best interests because of the acknowledged (by them) poor service they will receive, but this is not a criterion that they are directed to respect.  It is clearly against the consumers best interests for an estate agent to recommend a lawyer in the certain knowledge that the service to be provided to the consumer will be poor, and that the referral is only being made because the employee agent is compelled to market the conveyancing service wherever possible as part of their employment obligations. This happens frequently.

A further problem flowing from these referrals, particularly in the conveyancing field, is that our members often have difficulty in dealing with the introduced conveyancers where they are involved on the other side of the transaction. The problems experienced mirror those affecting clients and also include: -

- Difficulties in contacting conveyancers on the telephone where lengthy delays occur in answering the telephone.

- Limited legal knowledge by the “Team Member” with whom one eventually has contact where that person has no overall command of the transaction or any related sale or purchase.

- An inability to deal with technical issues that may arise on a sale or purchase as the person acting on the other side does not appear to have sufficient training or a grasp of the legal issues that can arise on conveyancing transactions. They are merely acting in a functional capacity to carry out basic steps in a transaction and do not appear to be qualified to give advice or deal with matters of a legal nature. 

These difficulties tend to slow down a transaction and add appreciably to our client’s own legal costs in view of the duplication of work or of chasing progress.

The effect of paying a referral fee and attempting to stay competitive is that the fee the lawyer eventually receives is far reduced from the fee received by the lawyer not paying a referral fee. The result of this is that many firms who attract bulk introductions have the work carried out by low level unqualified staff. There may, for example,   be a team of say 40 case workers supervised by 1 qualified lawyer.  This can not give the same level of service and quality of advice as a firm where a solicitor is dealing first hand with the work.

4. They have an adverse effect upon the independence of lawyers and the advice 

    given.

It is estimated that approximately 10% - 20% of solicitor's firms in Hampshire pay referral fees. Of those firms that pay referral fees many wished that they were banned but now regard them as a commercial reality or of commercial necessity.  A typical comment: " I would be out of business if I didn’t pay referral fees as I wouldn't attract enough work to keep my staff fully employed".  This is, we submit, an indication that some firms are too heavily dependant upon the introduction of work from referrers and a very worrying position to be in as the firms in this position are in grave danger of losing their independence and objectivity.

There is clearly a danger that a lawyer who receives work from a particular estate agent (and relies upon this introduction) is not for example going to allow a purchase to fall through due to some defect in the title or requirement of the mortgage lender not being met.  Better to keep the estate agent happy.

Lawyers should not just act independently and impartially, they should be seen to do so and professional rules should ensure that they do. The payment of referral fees has a perception of corrupt practice. 

The miners compensation cases (the majority of which were as a result of referral arrangements) have resulted in corrupt practices, in clients not receiving their full entitlement to compensation and in disciplinary action being taken against a number of high profile individuals.  

5. They increase cost to the consumer.

The effect of paying a referral fee is to increase the income of the referrer. This has to be paid by someone and our research indicates that ultimately this will be the client.

We have first hand examples of cases where consumers are charged significantly more for a simple conveyancing transaction than the typical market rate and that this is due to the payment of a referral fee.  Unfortunately many consumers do not know they have the right to obtain quotes and search around for a lawyer of their choice. 

To quote Lord Justice Jackson - 

  “Referral fees constitute a major head of expenditure in personal injuries litigation, which   

   claimant solicitors have to recover from defendants if they are to operate profitably.

   Accordingly referral fees, although not recoverable as a discrete item of costs, have a

   substantial impact upon the costs of personal injuries litigation.”

6. They are contrary to the regulatory objectives contained in Section 1 of the Legal  

    Services Act 2007
The relevant regulatory objectives to this issue are:

(a) protecting and promoting the public interest; 

(b) supporting the constitutional principle of the rule of law; 

(c) improving access to justice; 

(d) protecting and promoting the interests of consumers; 

(e) promoting competition in the provision of services; 

(f) encouraging an independent, strong, diverse and effective legal profession; 

(g) increasing public understanding of the citizen’s legal rights and duties; 

(h) promoting and maintaining adherence to the professional principles. 

The “professional principles” are— 

(a) that authorised persons should act with independence and integrity, 

(b) that authorised persons should maintain proper standards of work, 

(c) that authorised persons should act in the best interests of their clients, 

We hope that we have demonstrated above that the payment of referral fees:

· Fails to protect and promote the public interest or the interest of consumers.

· Fails to improve access to justice.

· Damages competition in the provision of legal services.

· Has a real effect of putting small local firms out of business thereby damaging an independent, diverse and effective legal profession.

· Potentially can adversely affect the independence and integrity of the legal profession

And/or is seen to do so

· Damages the quality of work carried out.

· Are not in the best interests of clients.

Conclusions

We do not believe that any tinkering or enforcement of the existing professional rules will overcome the problems referred to above. The guidance on referrals issued by the SRA has become increasingly messy and unsatisfactory.  We submit that all front line regulators should be required to introduce professional rules for all providers of legal services, including Alternative Business Structures, banning the payment of referral fees in the legal services market. These rules should then be properly enforced.

A lawyer should have work referred on the basis of his or her expertise and competence at the job, not on the basis of the one that pays the highest fees gets the job. Referral fees should be banned in the legal services market to allow the best interests of consumers to be the motivation for any recommendation of work.

The Hampshire Incorporated Law Society

24/02/2010


